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STATEMENT OF THE CASE

The writ of error in this case was sued out to re-

view the findings and interlocutory judgment in an

eminent domain action prosecuted under the statutes

of the United States applicable to Alaska (Compiled

Laws of Alaska, Civil Code, Chap. 22, pages 322-



329, 31 Stat. L. 522-527, as amended by Session

Laws of Alaska, 1913, page 118).

In making this statement, and elsewhere in this

brief, we will refer to the parties as they were in

the court below.

Only the pleadings, with the exhibits thereto, the

findings and the interlocutory judgment are before

the court. . It appears therefrom that one of the

plaintiffs Geo. D. Schofield, and the estate of Will-

iam O'Brien, deceased, are the owners of an un-

patented mining claim called "Combers Right placer''

situated on the shore of Bering Sea, in the Cape Nome

Recording District, Territory of Alaska (Tr. 18, 19,

20). Said claim as located contained an area of 7.5

acres, (Tr. 20), but this area is now somewhat re-

duced by the encroachment of the sea (Tr. 64). The

defendant is and has been for many years the owner

of two patented placer claims. No. 1 Daniels Creek,

and the Hunter Beach or Sweet Marie, Mineral Sur-

vey No. 333, containing 17.21 acres, and of three

unpatented claims. Mineral Survey 1388, adjoining

on the west (Tr. 64,65). The claims of the de-

fendant adjoin the claim of plaintiffs on the north,

and the relative situation fully appears by the plat

"Exhibit X" to the amended complaint (Tr. 33). The

Combers Right claim is long and narrow and does
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not exceed in width about 200 feet at any point (Tr.

33).

The original complaint demanded the condemna-

tion of an area of 1.4 acres of the No. 1 Daniels Creek

and Hunter Beach or Sweet Marie claims, such area

being shown on the plat "Exhibit A" (Tr. 14). By

the original complaint plaintiff sought to condemn

the fee in this 1.4 acres for uses described as follows

(Tr. 11):

"(a) That the uses to which said tract is to be ap-

plied are uses authorized by law, and that the tak-

ing is necessary to such uses, and which uses are pub-

lic uses, and as follows:

"1. As a dumping place for a working mine, and

a place for the flow, deposit and conduct of tailings

or refuse matter.

"2. As a site for a reservoir necessary for collect-

ing and storing water for use in mining.

"3. For an aerial tram, and power line, with equip-

ment, appliances, structures, cables, lead lines, towers,

masts, poles, guy-lines, dead men, and all other neces-

sary equipment to permit of operating, maintaining

and keeping the same in repair.

"(b) That each and all of said several uses are

necessary to the working and mining of said Combers

Right placer and the shore lands and submarine area

adjoining said mining claim for a distance of ap-

proximately 500 feet southerly of and from mean
high-tide line on said placer claim."

The plaintiffs, however, amended their complaint

and reduced the area sought to be condemned to 1.2



acres, and demanded a temporary appropriation of

said area for the following uses and purposes (Tr.

27):

"Surface rights and rights of way, in, upon, over

and across said tract for an Aerial Tram and power-

line, with attendant posts, masts, poles, towers, dead

men, guy-lines, cable, and temporary structures, with

power for 'the operation of such aerial tram, and all

other necessary equipment and supplies to permit of

operating, maintaining and keeping the same in re-

pair, and utilizing the same for operating, working
and mining said Combers Right placer and adjacent

submarine area ; all of which said rights shall be tem-

porary and not extend over a period of eight years

while mining said Combers Right placer and ad-

jacent submarine area."

It is then alleged in the amended complaint (Tr.

28)

:

'That all of the surface of said tract to be con-

demned is necessary for the purposes aforesaid with

the temporary right of occupancy as aforesaid, in

maintaining said aerial tram and power-line and
operating the same in mining said Combers Right

placer * * *."

The termini of the aerial tram are then stated,

from which it appears that this tram, which is also

called a power line, has its actual northern terminus

at a mast about eighty feet high, to be set about five

feet in on the claim of defendant, with guy wires ex-

tending to the limits of the area sought to be con-



demned. The southern terminus of the aerial tram

is given as ''at low-tide line of Bering Sea at a point

600 feet in a southwesterly direction from the south-

east corner of No. 1 Daniels Creek placer, Cor. No. 2

of Survey No. 333 of said claim" (Tr. 29).

The plat, "Exhibit X," shows the location of this

aerial tram, so called, as well as the power plant

proposed to be erected and maintained on the claims

of defendant, and the power cables extending there-

from to the mast (Tr. 33).

The amended complaint further alleges that the

plaintiffs commenced in June, 1924, to mine the

Combers Right placer and have expended upwards of

$60,000 in the erection and installation of a mining

plant thereon, said to be capable of handling 1000

cubic yards of gravel per day of 24 hours (Tr. 20).

Other material allegations of said amended com-

plaint may be summarized as follows:

That the claims of defendant are idle mines and to

a great extent worked out, and that their owner has

no plant or mining machinery thereon to work them,

and has no present intention of working them; that

the area sought to be condemned is unoccupied, vacant

ground, consisting largely of sand beach and tailing

piles; that the plaintiffs have attempted to negotiate

with defendant for surface rights on No. 1 Daniels



and Hunter Beach or Sweet Marie claims, but have

been met with refusal to do anything except to de-

mand $150,000 for all their property, which is al-

leged to be extortionate; that when the plaintiffs in

1924 occupied an area forty feet square of defendant's

claims, adjoining the north boundary of the Combers

Right claim, defendant prosecuted an injunction

action against them and defendant has refused and

still refuses to grant plaintiffs any right of way or

user on defendant's property whatever; that gold in

large quantities can be mined on said Combers Right

claim, and the submarine area adjoining, with said

modern plant, and it will take eight years to mine

the areas out; that the rise and fall of the waters

of Bering Sea caused by inshore southerly winds

make it impracticable and unsafe to place expensive

mining machinery on said Combers Right claim, be-

cause of great risk of loss and damage thereto; that

the approximate depth to bed rock on said Combers

Right claim and the submarine area adjoining said

claim, all of which is to be mined, is sixty feet and

there is upwards of 800,000 cubic yards of gravel

to be mined from the present location of the plant

(Tr. 22-26).

The alleged necessity for the condemnation is further

stated in subdivision (c) of paragraph 9 and in



paragraphs 12, 13, and 14 of the amended complaint,

as follows (Tr. 26, 29, 30)

:

''(c) That a precipitous bluff rises from the

water's edge adjoining and east of No. 1 Daniels

Creek placer and said Combers Right placer, and upon

said Combers Right placer, because of said on-shore

storms and rising waters, there is no place for the

setting of hoists; erection of tram, power-line, with

attendant masts, poles, towers, dead men, guy-lines,

cables, and aerial tram and other equipment and tem-

porary structures, and power for the operation of

such aerial tram and to permit of maintaining the

same and keeping it in repair, nor for the stable fixing,

anchoring and fastening of the northerly termini of

said aerial tram; all of which are necessary for the

operation and working and mining said Combers Right

placer, and that the surface rights and rights of way
hereinafter mentioned and sought to be condemned,

upon, over, across and along the area hereinafter de-

scribed situate in the southeasterly corner of Hunter
Beach or Sweet Marie placer is necessary for such

purposes and the only place available therefor, and
without which said Combers Right placer cannot be

successfully mined."

"12. That during the mining season of 1924, from

twenty to twenty-five men were employed in operat-

ing said plant on Combers Right placer, and during

the mining season of 1925, because of injunctive

orders and the refusal of defendant to lease, sell or

grant any surface rights whatsoever on said Hunter

Beach or Sweet Marie placer, from which to mine

said Combers Right placer, no mining whatsoever was

done on said Combers Right placer, and no mining



can be done thereon at a profit without the surface

rights and rights of way upon the tract sought to be

condemned and temporarily used for the aerial tram

and power-line, with fastenings and appliances to be

used in connection therewith, hereinbefore described.

^'13. That in addition to the plant already erected

on said Combers Right placer, plaintiffs contemplate

using the Sauerman slackline cableway excavator

system to bring the material to said plant for sluicing

and reduction, and said system has been ordered and

is ready for shipment to the Combers Right placer,

and will be shipped to be installed on said claim with-

in the next thirty days in conjunction with said plant

and aerial tram and power-line, and utilized in min-

ing said Combers Right placer in case a condemna-

tion is ordered as herein prayed for; that an addi-

tional sum of $20,000.00 has been expended for im-

proved mining machinery and appliances to be used

during the present and succeeding seasons in min-

ing said claim, and a crew of men from 20 to 25 will

be employed at said plant in mining said claim during

the present and succeeding mining seasons until

said claim is mined out, in case the relief herein

prayed for is granted; otherwise said claim will lie

idle alongside defendant's idle, unused, vacant and
unoccupied mining claims, to the great and irrepar-

able damage of plaintiffs.

"14. That each and all of the several uses afore-

said are necessary to the working and mining of said

Combers Right placer and the adjoining submarine
area, and without which, said Combers Right placer

is rendered valueless."

B. T. Goodridge, as administrator of the estate of

William O'Brien, deceased, is joined with Geo. D.



Schofield as a party plaintiff, as is also Alaska Gold

Recovery Company, a corporation. However, a care-

ful examination of the amended complaint fails to

show that said corporation has any interest in the

Combers Right claim, either as owner, lessee, licensee,

or otherwise. The findings and interlocutory judg-

ment are equally silent on this subject.

A demurrer was filed to the amended complaint

as amended by interlineation. This demurrer, which

was both general and special, was overruled by the

court below (Tr. 38-42). The grounds of this de-

murrer now relied on will be stated in the specifica-

tions of error and argument.

The defendant filed an answer to the amended

complaint which stands as the answer to it as

amended by interlineation (Tr. 42). This answer

contained some denials which it will not be necessary

to discuss, as the findings in so far as they establish

facts, must be considered as conclusive. There are,

however, some affirmative allegations in the answer

which are proper for the consideration of the court.

The affirmative allegation of paragraph 3 of de-

fendant's answer (Tr. 43) as to part of plaintiffs'

claim being below ordinary or mean high tide is found

by the court to be at least partially true (Tr. 64).

The allegation of paragraph 4 of said answer (Tr.



10

44) as to the occupation of defendant's claims by

plaintiffs against defendant's objection, and without

its consent, is partially admitted by the reply (Tr.

55).

The allegation that defendant's claims are worth

$100,000 is admitted in the reply to the extent of $40,-

000 (Tr. 56), and the allegation of the answer to

the effect that defendant's claims No. 1 Daniels and

Hunter Beach or Sweet Marie, have already pro-

duced over $100,000, and are not worked out (Tr.

48), is not denied in the reply.

The allegation of the answer that the area sought

to be condemned contains pay gravel and is rich and

deep at and near the mouth of Daniels Creek (Tr.

48), is admitted in effect by the reply alleging that

it is no richer or deeper than upon the Combers Right

adjoining (Tr. 56).

The allegation that the interest of the estate of

William O'Brien in the Combers Right claim is an

undivided two-thirds, and has been appraised at only

$2000.00 in the probate proceedings, is not denied in

the reply (Tr. 50, 58).

Paragraph 21 of defendant's answer alleges (Tr.

51):

"Defendant further alleges that the plaintiffs and

particularly the corporation plaintiff intends, if said
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area of defendant's claim applied for or part thereof

only be condemned and the surface right, so called,

thereon be granted, to use the same not only as a

right of way for its alleged aerial tram, but also to

use the same in a general way for all purposes, and
to exclude the defendant entirely therefrom. That
among the purposes for which the said plaintiffs in-

tend and will use any area so condemned are, a site

and location for a power plant consisting of one or

more petroleum fuel oil engines, also gasoline or dis-

tillate engines, transmission pulleys and belts, large

and heavy hoists, and other mining equipment, sluices

and fiumes, storage of large quantities of lumber,

mining equipment, fuel oil, lubricating oil, gasoline,

and other personal property, also the erection and
maintenance thereon of buildings, tents, camps and
other structures."

This paragraph is not denied by the reply, except

in a very qualified way, as follows (Tr. 59)

:

''Replying to Paragraph 21, deny that plaintiffs

seek to exclude defendant entirely from said

premises, or otherwise or at all, save and except for

the temporary uses of plaintiffs as alleged in the

amended complaint, and then subject to a user by

defendant as pleaded in subdivisions (b) and (c)

of Paragraph 6 of this reply, as may be provided

by the Court in the entry of any order of condemna-

tion made herein."

That it is the intention of the plaintiffs to use the

area condemned for many of the purposes alleged

in paragraph 21 of defendant's answer, plainly ap-
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pears in the record. The plat, Exhibit X, shows the

power house proposed to be erected on the area to be

condemned, with power cables extending to the mast

(Tr. 33). The amended complaint, paragraph 10

(a) (Tr. 27), does not confine the proposed use to

a right of way but uses the words ''surface rights"

and asks (Tr. 28) that the use include ''power for

the operation of such aerial tram, and all other

necessary equipment and supplies to permit of operat-

ing, maintaining and keeping the same in repair, and

utilizing the same for operating, working and min-

ing said Combers Right placer and adjacent submarine

area; * * *."

Paragraph 11 of the amended complaint (Tr. 28)

specifically alleges that "all the surface of the tract

to be condemned is necessary for these purposes."

The findings also include in the use to which the

area to be condemned may be put (Tr. 70), "power

line with power, together with the necessary equip-

ment to permit of operating, maintaining and keep-

ing the same in repair," also "together with a hoist-

ing engine and cables leading therefrom to said

mast." This language is also carried into the inter-

locutory judgment (Tr. 75). This is broad enough

to include the installation of a gasoline or fuel oil

engine and hoisting works on defendant's property,

and this right given to maintain thereon the "neces-
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sary equipment to permit of operating, maintaining,

and keeping the same in repair" would or might in-

clude the occupation and use of the whole area con-

demned with the erection of buildings, tents, and

other structures, and the storage thereon of fuel oil,

gasoline, lumber, and other supplies substantially

as alleged in paragraph 21 of defendant's answer.

The plaintiffs in seeking condemnation of de-

fendant's property, do so not only for the purpose of

working their own narrow claim, but also to mine

in Bering Sea, below high water mark. This is made

clear by the allegations of the amended complaint

(Tr. 26, 28, 30), and is thus stated in paragraph

12 of the reply (Tr. 60), that the condemnation is

sought in order to ''mine Combers Right placer, the

foreshore bordering thereon and the adjacent sub-

marine area beneath mean high tide on Bering Sea

opposite said claim."

The interlocutory judgment also provides (Tr. 75)

that the condemnation is made for use in mining not

only the Combers Right claim but also "the land and

shoal water between low and mean high tide on the

shore of Bering Sea adjoining said claim."

The findings in general follow the allegations of

the complaint, and an area of 90-100 acre of de-

fendant's claims is found necessary for plaintiff's
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use and ordered condemned for uses stated as follows

(Tr. 70)

:

''(a) That the uses to which said tract is to be

applied are to be temporary and constitute an ease-

ment only, in and upon, over, across and along said

tract with the right of ingress and egress thereto and

therefrom, and for constructing and maintaining

thereon an aerial tram and powerline with power,

together with the necessary equipment to permit of

operating, maintaining and keeping the same in re-

pair, and using the same on said area in mining

Combers Right placer and the land and shoal water

between low and mean high tide on the shore of

Bering Sea adjoining said claim, for gold and other

precious metals. That said user may include aerial

tram, with mast set within ten feet of the southerly

boundary line of said tract; and not to exceed three

cableway guy-lines and three accompanying buckle

guy-lines leading from said mast to dead men buried

within said area as may be necessary to support

said mast, and together with hoisting-engine and

cables leading therefrom to said mast and on to said

Combers Right placer and the area to be mined by

plaintiffs, together with right of way over and across

said area and leading therefrom to said Combers

Right placer for said aerial tram and necessary equip-

ment to operate, maintain and keep the same in re-

pair.'*

The conclusions of law as as follows (Tr. 73)

:

"1. That the use to which said property is to be ap-

plied, is a use authorized by law.
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"2. That the taking of said property is necessary

to such use.

"3. That the use for which said property is sought

to be appropriated is a public use within the meaning
of the laws relating to the District and Territory of

Alaska.

''4. That the Court is satisfied that the public in-

terests require the taking of such lands.

'^5. That plaintiffs are entitled to an order appoint-

ing three competent persons, resident in the precinct,

commissioners to ascertain and determine the amount
to be paid by plaintiffs to the defendant as damages,

by reason of the appropriation of said property, and

specifying the time and place of the first meeting of

such commissioners, and fixing their compensation.

''Let interlocutory judgment and order appointing

Commissioners be prepared and submitted to the

Court for signature, accordingly."

The interlocutory judgment directs the condemna-

tion of an area of 90-100 of an acre, described by

metes and bounds, for the use of plaintiffs, stated

as follows (Tr. 75) :

u* * * ^Y\8ii the uses to which said tract is to be

applied are temporary and constitute an easement

only, in and upon, over, across and along said tract,

with the right of ingress and egress thereto and there-

from, and to construct and maintain thereon an aerial

tram and power-line with power, together with the

necessary equipment to permit of operating, main-

taining and keeping the same in repair, and using

the same on said area in mining Combers Right placer

and the land and shoal water between low and mean
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high tide on the shore of Bering Sea adjoining said

claim, for gold and other precious metals, and that

said user may include the erection of an aerial tram,

with mast set within ten feet of the southerly boun-

dary line of said tract, and not to exceed three cable-

way guy-lines and three accompanying buckle guy-

lines leading from said mast to dead men buried

within said area as may be necessary to support said

mast, and together with hoisting engine and cables

leading therefrom to said mast and continuing on to

said Combers Right placer and the area to be mined

by plaintiffs, together with the right of way over

and across said area and leading therefrom to said

Combers Right placer for said aerial tram and neces-

sary equipment to operate, maintain and keep the

same in repair * * *"

Said interlocutory judgment further adjudged (Tr.

76):

"It is further ordered and adjudged that the use

to which said property is to be applied, is a use

authorized by law; that the taking of said property

is necessary to such use; that the use for which said

property is sought to be appropriated is a public use

within the meaning of the laws relating to the Dis-

trict and Territory of Alaska, and that the Court is

satisfied that the public interests require the taking

of such lands."

Three commissioners were appointed by the inter-

locutory judgment to assess the damages.

The defendant, without waiting for final judg-

ment, has brought the case to this court as provided
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by Section 636 of the Compiled Laws of Alaska. This

procedure has been approved by this court in Van

Dyke vs. Midnight Sun Mining and Ditch Co., Ill

Fed. 85.

SPECIFICATION OF ERRORS

1.

The Court erred in overruling the demurrer of

the defendant to plaintiffs' amended complaint as

further amended by interlineation upon the twelfth

ground of demurrer stated therein wherein it is al-

leged as ground of demurrer: "That said amended

complaint does not state facts sufficient to consti-

tute a cause of action in favor of B, T. Goodridge

as administrator of the Estate of William O'Brien,

deceased."

The Court erred in overruling the demurrer of

the defendant to the amended complaint as further

amended by interlineation upon the eleventh ground

of demurrer stated therein, wherein it is alleged:

"That said amended complaint does not state facts

sufficient to constitute a cause of action in favor of

the plaintiff Alaska Gold Recovery Company."
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3.

The Court erred in overruling the demurrer of

defendant to the amended complaint as further

amended by interlineation upon the tenth ground of

demurrer stated therein, wherein it is alleged: 'That

said amended complaint does not state facts suffi-

cient to constitute a cause of action."

4.

The Court erred in finding in its findings of fact

that the uses to which the plaintiffs' property are to

be applied as set forth therein constitute a public

use within the meaning of the laws relating to the

District and Territory of Alaska, such uses being

described in the findings of the Court as follows

(finding 12, subdivision ''a")

:

"That the uses to which said tract is to be applied

are to be temporary and constitute an easement only,

in and upon, over, across and along said tract with

the right of ingress and egress thereto and there-

from, and for constructing and maintaining thereon

an aerial tram and power-line with power, together

with the necessary equipment to permit of operating,

maintaining and keeping the same in repair, and
using the same on said area in mining Combers Right

placer and the land and shoal water between low and

mean high tide on the shore of Bering Sea adjoining

said claim, for gold and other precious metals. That
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said user may include aerial tram, with mast set

within ten feet of the southerly boundary line of

said tract ; and not to exceed three ca'bleway guy-lines

and three accompanying buckle guy-lines leading

from said mast to deadmen buried within said area

as may be necessary to support said mast, and to-

gether with hoisting engine and cables leading there-

from to said mast and on to said Combers Right

placer and the area to be mined by plaintiffs, together

with right of way over and across said area and
leading therefrom to said Combers Right placer for

said aerial tram and necessary equipment to operate,

maintain and keep the same in repair."

5.

The Court erred in finding in its findings of fact

the following (finding 12, subdivision "c")

:

"That the condemnation of all of said area of

90-100 acres is necessary for the uses and purposes

aforesaid, and that the use to which said tract is to

be applied is a use authorized by law, and that the

taking thereof is necessary to such use, and that the

use for which said property is sought to be appropri-

ated is a public use within the laws relating to the

District and Territory of Alaska."

for the reason that the uses described and referred

to therein are private uses and uses in which there is

no public character whatever.



6.

The Court erred in finding as a conclusion of law

that the use to which defendant's property is to be

applied by condemnation thereof is a use authorized

by law (Conclusion of Law No. 1).

7.

The Court erred in finding as a conclusion of law

that the taking of plaintiff's property is necessary

for a public use (conclusion of law No. 2).

8.

The Court erred in finding as a conclusion of law:

"That the use for which said property is sought to

be appropriated is a public use within the meaning

of the laws relating to the District and Territory of

Alaska." (Conclusion of Law No. 3.)

.9.

The Court erred in finding as a conclusion of law

that the public interests require the taking of de-

fendant's lands (conclusion of law No. 5) in this

that the public has no interest whatever in the use

for which said lands are ordered taken.
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10.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's land is taken and appropriated for the

private use of plaintiffs.

11.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's lands is taken and appropriated for a

right of way for an aerial tram so called, and in

addition thereto, for a power and engine site and

other uses not authorized by any law.

12.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's lands is taken and appropriated to be util-

ized by plaintiffs in mining in and upon the land and

shoal water of Bering Sea between low and mean high

tide in which said land none of the plaintiffs has

any interest whatever.

13.

There is error in said interlocutory judgment in

this that mining for gold in all the land and shoal
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water of Bering Sea between low and mean high tide

is open equally to all citizens of the United States and

those who have legally declared their intention to be-

come such, and is not a public use for which private

property can be condemned by eminent domain pro-

ceedings by an individual or corporation.

14.

There is error in said interlocutory judgment in

this that in order to maintain and operate the plain-

tiff's aerial tram so called, it will be necessary to

place and maintain in the navigable waters of the

United States below mean high tide, a dolphin or

other structure, and it does not affirmatively ap-

pear in the last amended complaint or otherwise in

the record that the same has been authorized by the

Secretary of War.

15.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased, has

no right to mine or authorize others to mine the prop-

erty of his decedent and a fortiori no right exists

in such administrator to condemn lands or interest in

lands of others for such purpose.
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16.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased,

has no right, power or authority to mine in the lands

and shoal water of Bering Sea between low and mean

high tide, and a fortiori cannot condemn lands or

easements in or upon lands of others for such use or

purpose.

17.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased,

has no right, power or authority by eminent domain

proceedings to acquire and have vested in either him-

self or his decedent's estate, land or easements in or

upon the lands of others.

18.

There is error in said interlocutory judgment in

this that it is not shown by the last amended com-

plaint or by the findings or otherwise in the record

that the plaintiff Alaska Gold Recovery Company

has any right, title or interest in the Combers Right

claim, or any right to mine or operate the same and
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therefore cannot condemn defendant's lands for the

purpose of mining on said Combers Right claim.

19.

There is error in said interlocutory judgment in

this, that, whereas, in the complaint, plaintiffs only

ask for a condemnation of a temporary easement

only, and for a period not to exceed eight years; said

interlocutory judgment wrongfully condemns and ap-

propriates easement and rights in defendant's lands

for an indeterminate and indefinite period.

20.

That said interlocutory judgment is erroneous in

this that the facts are not sufficient to authorize the

same in law; and that said interlocutory judgment

is erroneous, from the facts found, in not being in

favor of the defendant.

21.

There is error in said findings and interlocutory

judgment in this, that the terms and restrictions of

the defendant's reserved right to mine and use the

area ordered condemned should have been fully set

forth therein for the information and guidance of

the commissioners and jury, and not reserved to any

final order of condemnation.
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There is error in said interlocutory judgment in

this, that thereby an interest in defendant's lands

less than a fee is ordered condemned, and such lesser

interest and its extent is not described with such cer-

tainty as to enable commissioners or a jury to in-

telligently assess the compensation to be paid

defendant therefor.

23.

There is error in said interlocutory judgment in

this that thereby defendant's lands and easements

thereon and rights therein are condemned and ap-

propriated for uses not public, but to the private use

of plaintiffs, and defendant has thereby been deprived

of his property without due process of law and in

violation of the Fifth Amendment to the Constitution

of the United States, all as set forth and claimed in

defendant's answer to the plaintiff's last amended

complaint.

ARGUMENT.

I.

The amended comptaint as amended by interlinea-

tion does not state facts sufficient to constitute a

cause for action.
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This point is raised by the assignment and specifica-

tion of error No. 3 (Tr. 79). The amended complaint

as amended by interlineation is the amended com-

plaint as set forth in the transcript, pages 18 to 33

inclusive.

As the right of eminent domain is entirely statu-

tory, it is necessary first to ascertain from the statute

for what purposes and under what circumstances the

right can be exercised. These are set forth in Sec.

633, page 322, of the Compiled Laws of Alaska (31

Stat. L., 522-527). This section reads as follows:

"Sec. 633. Subject to the provisions of this chap-

ter, the right of eminent domain may be exercised in

behalf of the following public uses:

"(1) All public uses authorized by the Government

of the United States.

"(2) Public buildings and grounds for the use of

the District, and all other public uses authorized by

Congress or other legislative authority of the District.

''(3) Public buildings and grounds for the use of

any precinct, city, town, village, school district, or

other municipal division, whether incorporated or un-

incorporated ; canals, aqueducts, flumes, ditches, or

pipes conducting water, heat, or gas for the use of the

inhabitants of any precinct, city, town, or other mu-

nicipal division, whether incorporated or unincorpor-

ated ; raising the banks of streams, removing obstruc-

tions therefrom, and widening, deepening, or

straightening, their channels; roads, streets, and

alleys, and all other public uses for the benefit of any
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precinct, city, town or other municipal division,

whether incorporated or unincorporated, or the in-

habitants thereof, which may be authorized by Con-

gress or other legislative authority of the district.

"(4) Wharves, docks, piers, chutes, booms, fer-

ries, bridges of all kinds, private roads, plank and turn

pike roads, railroads, canals, ditches, flumes, aque-

ducts, and pipes for public transportation, supplying

mines and farming neighborhoods with water, and
draining and reclaiming lands, and for floating logs

and lumber on streams not navigable, and sites for

reservoirs necessary for collecting and storing water.

*'(5) Roads, tunnels, ditches, flumes, pipes and
dumping places for working mines ; also outlets, natu-

ral or otherwise, for the flow, deposit, or conduct of

tailings or refuse matter from mines; also an occu-

pancy in common by the owners or possessors of dif-

ferent mines of any place for the flow, deposit, or

conduct of tailings or refuse matter from their sev-

eral mines, and sites for reservoirs necessary for col-

lecting and storing water.

"(6) Private roads leading from highways to resi-

dences, mines, or farms.

"(7) Telephone or electric-light lines.

"(8) Telegraph lines.

"(9) Sewerage of any precinct, city, town, village

or other municipal village (supposedly meant 'divi-

sion'), whether incorporated or unincorporated, or

any subdivision thereof, or of any settlement consist-

ing of not less than ten families, or of any public build-

ings belonging to the district or to any college or uni-

versity.

"(10) Tramway lines.
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"(11) Electric power lines."

Under the original complaint (Tr. 1-14), the plain-

tiffs undertook to bring themselves within subdivi-

sions (4), (5) and (6) of Section 633, but the

amended complaint (Tr. 18-33) can by no possibility

be construed as attempting to state a cause of action

in eminent domain under any subdivision except (10),

which contains the two words only, "Tramway lines."

The Act of the Alaska Territorial Legislature of

1913 (Session Laws of 1913, page 118), adds nothing

to this general law, so far as the present case is con-

cerned. This act is entitled

:

"AN ACT declaring the use of water for mining,

power and other purposes, and the use of pole and

tower lines for telephone and telegraph purposes for

aerial tram and for the transmission of electric light

and power to be a public use and providing for the

condemnation of rights-of-way therefor."

It only authorizes condemnation of "rights-of-way"

and specially provides in Sec. 2

:

"Sec. 2. The right-of-way for which provision is

made in the last preceding section shall extend only

to a right-of-way along, upon and across the sur-

face of the lands to be condemned and to a strip

thereof of sufficient width to permit of the construc-

tion thereon of such ditch, flume, pipe line, canal or

other means of conveying water as shall be adequate

for the purposes intended, or for the setting of poles
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or the construction of towers upon which to string

wires for telephone and telegraph lines and lines for

the transmission of electric light or power for the

operation of aerial trams and to permit of maintain-

ing the same and keeping it in repair."

Under these provisions of law we think it is plain

that the complaint in the case at bar must be held

insufficient. The plaintiffs seek not only a right-of-

way for a tramway or aerial tram^ but also demand

and have received by the findings and interlocutory

judgment an easement and right of indefinite posses-

sion of defendant's property, for many other pur-

poses. They demand in the amended complaint (Tr.

28), a site for ''temporary structures, with power for

the operation of such aerial tram, and all other neces-

sary equipment and supplies to permit of operating,

maintaining and keeping the same in repair, and util-

izing the same for operating, working and mining

said Combers Right placer and adjacent submarine

area." They allege (Tr. 28), that ''all of the surface

of said tract to be condemned is necessary for the pur-

pose aforesaid, with the temporary right of occupancy

as aforesaid in maintaining said aerial tram and

power line and operating the same in mining said

Combers Right placer."

"Exhibit X," which is a part of the amended com-

plaint, shows a considerable space marked 'Tower
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Unit" (Tr. 33), with cables leading to the top of the

mast. This power unit, so called, is in reality the

hoisting engine intended to operate the plaintiffs'

mining plant, and this is made more definite when the

findings and interlocutory judgment are entered,

wherein it is denominated a "hoisting engine with

cables leading therefrom to said mast" (Tr. 75, 76).

It is thus seen that it is not a right-of-way for an

aerial tram that plaintiffs really seek. They have

placed the mast which is the actual terminus of the

so-called aerial tram only a few (less than ten) feet

within defendant's lines, and what they do really seek

and have obtained by this judgment is the condemna-

tion of a part of defendant's claims for the purpose

of installing thereon their power plant and hoisting

works, together with the use of the condemned area

for the purpose of operating and maintaining the

same.

It is well settled that all statutes granting the right

of eminent domain must be strictly construed and no

right can be granted to plaintiff not strictly within

the words of the statute.

In Lewis on Eminent Domain, this rule is thus

stated

:

"All grants of power by the government are to be

strictly construed, and this is especially true with

respect to the power of eminent domain, which is
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more harsh and peremptory in its exercise and opera-

tion than any other. 'An act of this sort,' says Bland

J., 'deserves no favor; to construe it liberally would

be sinning against the rights of property'."

/ Lewis on Eminent Domain^ 2nd Ed., Sec.

254, p. 592.

In 20 Corpus Juris, page 534, a large number of

cases on this subject are collected in the foot note.

This Court has also approved this doctrine in a recent

case, Warm Springs Irr. Dist. et al v. Pacific Live

Stock Co., 270 Fed. 560.

Under these authorities we think it is plain that

the right of eminent domain given for "tramway

lines" can not be extended by construction to include

the erection of a general mining plant on the prop-

erty of another for the purpose of working an adjoin-

ing claim. The claim to the right to condemn a right-

of-way for an ''aerial tram" as provided in the Terri-

torial Act of 1913 (Session Laws 1913, pages 118,

119) is a mere subterfuge adopted by plaintiffs to

obtain much larger and more extensive relief. This is

made very plain by certain allegations of plaintiffs'

complaint. Thus, in paragraph 9 (a) of the amended

complaint (Tr. 25), it is alleged that on account of

the heavy tides caused by inshore winds it is "imprac-

ticable to place expensive machinery upon Combers

Right placer to work and mine the same, or without
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great risk of loss and damage to such improvements

and equipment, during on-shore storm periods." And

in subdivision (c) of the same paragraph it is stated

inter alia (Tr. 26) that because of on-shore storms

and rising waters ''there is no place for the setting

of hoists."

It is alleged in the amended complaint (Tr. 30),

that all of the rights sought by plaintiffs are ''neces-

sary to the working and mining of said Combers

Rights placer and the adjoining submarine area, and

without which, said Combers Right placer is rendered

valueless."

We therefore say that the amended complaint does

not state a cause of action under the statutes we have

referred to and quoted from. The relief demanded

and obtained by plaintiffs is so far in excess of and dif-

ferent from the statutory provisions and is wholly un-

warranted in law. Nor can it be said that the de-

murrer should be overruled because plaintiffs are

entitled to part of the relief sought, because their own

allegations show that such relief would be useless and

could not be utilized by them without the additional

relief not authorized by the statutes.

The amended complaint does not state a cause of

action because it shows on its face that the use for

which plaintiffs seek condemnation of defendant's
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property is a private use and such condemnation is in

violation of the Fifth Amendment to the Constitution

of the United States.

These points are raised by additional assignments

and specifications of error, and will be discussed sep-

arately.

II.

The amended complaint does not state a cause of

action in favor of plaintiff B. T. Goodridge, adminis-

trator of the estate of Williain O'Brien, deceased, and

the interlocutory judgment is erroneous in awarding

to said administrator eminent domain rights.

These points are raised by assignments and specifi-

cations of error Nos. 1, 17 and 18 (Tr. 78, 83, 84).

By the terms of the interlocutory judgment certain

easements and rights in a portion of defendants pat-

ented claims are condemned in favor of and are there-

by vested jointly in plaintiffs, one of whom is B. T.

Goodridge, Administrator of the Estate of William

O'Brien, Deceased. The plaintiff B. T. Goodridge, as

such administrator, has under the law no power or

authority to operate or authorize others to operate a

placer mining claim of his decedent's estate. Such a

claim is under the law real estate, and passes to the

heirs of decedent (Compiled Laws of Alaska, Sec.

1713).
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While an administrator has under the laws of

Alaska the temporary right to the possession of the

real estate of his intestate and to receive its rents and

profits (Compiled Laws of Alaska, Sees. 1641 and

1713), he can not lawfully mine thereon because

thereby the substance of the estate is destroyed. It is

alleged in the amended complaint and found by the

Court that the Combers Right placer claim, in which

the estate of William O'Brien has an undivided two-

thirds interest, is valuable only for the minerals con-

tained therein (Tr. 25, 68).

The legal situation in such a case is well stated in

3 Lindley on Mines (3rd Ed.), page 2129, where it is

said

:

'The removal of mineral substances from the land

is an act which constitutes pro tanto a permanent de-

struction of the real estate. It is a use of an estate

which, unlike the use of a house or a farm, consumes

the thing used. It no longer exists."

Not only has an administrator no power to mine

himself but he has no power to authorize others to do

so by lease or license.

Lanyon Zinc Company v. Freeman (Kan.), 75

Pac. 995;

Rupp V. Rupp (Col.), 52 Pac. 290, 291;

In re CampbeWs Estate (Utah), 173 Pac. 688;
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11 Am. & Eng. Ency. of Law, 1059;

24 C. J. 190.

A lease of a mining claim which authorizes the lessee

to remove the gold content thereof is in fact a sale of

interest in the land.

Lanyon Zinc CoTnpany v. Freeman (Kan.), 75

Pac. 995;

Wilson V. Youst, 43 W. Va. 826, 28 S. E. 781,

39 L. R. A. 292;

3 Lindley on Mines (3rd Ed.), 2136, 2139.

Plaintiff in error therefore contends that the min-

ing by an administrator of his decedent's gold placer

claim would be legal waste of the estate and would in

law amount to a devastavit.

In 11 Ruling Case Law, page 136, it is said:

''An administrator, or an executor, in the absence

of authority therefor, is not permitted to use any part

of the estate in trade, or manufacturing or stock spec-

ulation or other business venture, whereby the trust

fund is put at hazard, and the doing by him of these

things has generally been regarded as a breach of

trust and a, devastavit.^^

See also the cases of:

Western Newspaper Union v. Thurmond, 27

Okla. 261, 111 Pac. 204, Ann. Cas. 1912B,

727 and note.
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Campbell v. Faxon, 73 Kan. 675, 85 Pac. 760,

5L. R. A. (N. S.) 1002.

The administrator, having no right to mine or au-

thorize others to mine, the Combers Right claim, it

follows a fortiori that he would not have the right to

condemn lands or interests in lands of others in order

to enable him to do so. Under the laws of the Terri-

tory of Alaska (Compiled Laws of Alaska, Sec. 650),

the condemnation of lands or interests therein vests in

the condemnor the title to such lands. It is in effect a

purchase thereof. An administrator has no power,

statutory or otherwise, to purchase real property.

Wilson V. Mason, 158 111. 304, 42 N. E. 134,

49 Am. St. Rep. 162.

We therefore say that the complaint does not state

a cause of action in favor of the plaintiff B. T. Good-

ridge, as administrator of William O'Brien, Deceased.

It may be urged that this point can not be raised on

general demurrer because the objections urged do not

apply to the other plaintiffs. But even if this be so,

and the demurrer on this ground should have been

overruled, still the Court was not authorized to order

judgment in favor of the plaintiff administrator.

Assignments of error Nos. 17 and 18 raise this point

(Tr. 83, 84).
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A judgment is certainly erroneous which takes an

interest in defendant's lands and vests them in an

administrator for the purpose of enabling him as such

administrator to commit a devastavit. Lands or in-

terests therein or easements thereon can not be con-

demned in order to enable the condemnor to commit a

wrongful or illegal act.

Minn. Canal & Power Company v. Pratt, 101

Minn. 197, 112 N. W. 395, 11 L. R. A. N. S.

105, 115, 116.

III.

The amended complaint does not state facts suf-

ficient to constitute a cause of action in favor of plain-

tiff Alaska Gold Recovery Company, and the inter-

locutory judgment is erroneous in awarding to said

plaintiff eminent domain rights.

These points are raised by assignments and speci-

fications of error Nos. 2 and 18 (Tr. 79, 84).

There are no allegations in the amended complaint

stating that the Alaska Gold Recovery Company has

any interest whatever in the Combers Right claim as

owner, lessee, licensee, or otherwise, and no allega-

tions whatever stating or showing that plaintiff

Alaska Gold Recovery Company has any right what-

ever to mine thereon, and we therefore contend that
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the Court erred in overruling the eleventh ground of

demurrer to said amended complaint (Tr. 40), and

also erred in the interlocutory judgment in granting

eminent domain rights to the plaintiff Alaska Gold

Recovery Company. If said corporation plaintiff has

no right to mine the Combers Right claim, under what

law can it possibly have the right to condemn defend-

ant's property in order to do so?

IV.

The uses for which defendanfs property has been

ordered condemned are not public uses, but are pri-

vate uses, in which there is no public character what-

ever

This point is raised by assignments and specifica-

tions of error Nos. 4, 5, 6, 7, 8 and 9.

There can be no doubt that the area ordered con-

demned by the interlocutory judgment is to be used in

the private business of mining by plaintiffs. Not-

withstanding this fact, the Court has stated in its

findings and adjudged by the interlocutory judgment

that these private uses are public uses and authorized

by the laws of the Territory of Alaska. Section 633

of the eminent domain law as found in the Compiled

Laws of Alaska, which we quoted in full in subdivi-

sion One of this argument, seems to have been taken
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from the California statute on the same subject. The

Supreme Court of California has decided repeatedly

that under such a law one mine owner can not con-

demn the property of another in order to work his

own claim.

Consolidated Channel Company v. Central Pa-

cific Railroad^ 51 Cal. 269

;

Amador Queen M. Co. v. DeWitt, 73 Cal. 482,

15 Pac. 74.

Sutter Co, v. Nichols, 152 Cal. 688, 93 Pac.

872.

This Court has announced the same doctrine in

Miocene Ditch Company v. Lyng, 138 Fed. 544.

We are aware that the Supreme Court of the United

States has in two cases from Utah upheld the decision

of the Supreme Court of that state ordering condemna-

tion of rights-of-way for what seemed to be only a

private use.

Clark V. Nash, 198 U. S. 361, 25 Sup. Ct. Rep.

676;

Strickley v. Highland Boy M. Co., 200 U. S.

527, 26 Sup. Ct. Rep. 301.

The Supreme Court placed its decision, however, on

the ground that they would follow the Supreme Court

of Utah in construing the statutes of that state. In

Clark V. Nash supra, the court said:
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''But we do not desire to be understood by this de-

cision as approving the broad proposition that private

property may be taken in all cases where the taking

may promote the public interest and tend to develop

the natural resources of the State." (198 U. S. 361.)

The cases of Clark v. Nash^ and Strickley v. High-

land Boy M. Co. swp^-a, would be more convincing if

the plaintiff in the case at bar had confined his de-

mand to a right-of-way for his aerial tram instead of

demanding the right to install on defendant's claim

a power unit, with power cables and a hoisting en-

gine and other property, none of which are provided

for in the statute, either as originally enacted, or as

amended by the act of the Territorial Legislature of

1913 already quoted.

This Court is now asked to sanction the doctrine

that one mine owner may condemn a portion of his

neighbor's claim in order to install thereon a mining

plant for his own private use, and to adjudge that this

private use is in fact a public use. In order to so de-

cide, the Court must read into the statute something

that can not be found there. The words ''Tramway

lines" do not by any fair interpretation of their mean-

ing include a power plant and hoisting works.

That private property can not be taken for private

use, even though compensation be made, is a funda-
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mental doctrine. The authorities are collected in 20

Corpus Juris, page 546.

In the very recent case of Berwin White Coal Min-

ing Company v. United States, 9 Fed. (2nd), 429, 448,

Thompson J. said:

'Trivate property can not be taken for public use
without just compensation and can not be taken for

private use with or without compensation."

It is also well settled that 'The nature of a use,

whether public or private, is ultimately a judicial

question."

Rindge Co. v. Los Angeles County, 262 U. S.

700, 43 Sup. Ct. Rep. 689.

V.

The interlocutory judgment is erroneous in con-

demning defendants land for the use of plaintiffs in

mining in and upon the land arid shoal water of

Bering Sea between low and mean high tide.

This point is raised by assignments of error Nos.

12 and 13 (Tr. 82). The interlocutory judgment, as

we have already pointed out in the statement, con-

demns defendant's property to be used by the plain-

tiffs in mining "the land and shoal water between

low and mean high tide on the shore of Bering Sea"

(Tr. 75).
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The United State Government is the owner of

all the land in Alaska below the line of ordinary high

tide.

Shively v. Bowlby, 152 U. S. 1, 9; 14 Sup. Ct.

Rep. 548.

McCloskeij V. Pacific Coast Co., 160 Fed. 794.

Columbia Canning Co. v. Hampton^ 161 Fed.

60.

The words ''navigable waters" in Alaska have been

defined by Congress so as to include "all tidal waters

up to the line of ordinary high tide."

Sec. 2, Act of May 14, 1898, 30 Stat. L. 409, Com-

piled Laws of Alaska, Sec. 47.

By Section 26 of the Act of June 6, 1900, 31 Stat.

L. 329, 330, (Compiled Laws of Alaska, Sec. 129),

Congress granted the right to mine below high tide

in the following language:

'The laws of the United States relating to mining

claims, mineral locations, and rights incident thereto

are hereby extended to the District of Alaska: Pro-

vided, That subject only to such general limitations as

may be necessary to exempt navigation from artificial

obstructions all land and shoal water between low and

mean high tide on the shores, bays, and inlets of

Bering Sea, within the jurisdiction of the United

States, shall be subject to exploration and mining for

gold and other precious metals by citizens of the

United States, or persons who have legally declared
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their intentions to become such, under such reason-

able rules and regulations as the miners in organized

mining districts may have heretofore made or may
hereafter make governing the temporary possession

thereof for exploration and mining purposes until

otherwise provided by law: Provided further, That
the rules and regulations established by the miners

shall not be in conflict with the mining laws of the

United States ; and no exclusive permit shall be granted

by the Secretary of War authorizing any person or

persons, corporation or company to excavate or mine
under any of said waters below low tide, and if such

exclusive permit has been granted it is hereby re-

voked and declared null and void; but citizens of the

United States or persons who have legally declared
^ their intentions to become such shall have the right to

dredge and mine for gold or other precious metals in

said waters, below low tide, subject to such general

rules and regulations as the Secretary of War may
prescribe for the preservation of order and the pro-

tection of the interests of commerce; such rules and

regulations shall not, however, deprive miners on the

beach of the right hereby given to dump tailings into

or pump from the sea opposite their claims, except

where such dumping would actually obstruct naviga-

tion, and the reservation of a roadway sixty feet

wide, under the tenth section of the Act of May four-

teenth, eighteen hundred and ninety-eight, entitled

*An Act extending the homestead laws and providing

for right-of-way for railroads in the District of

Alaska, and for other purposes,' shall not apply tc

mineral lands or town sites."

It is difficult to see how it is possible for one citizen

to condemn the lands of another in order to exercise
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a right which he has in common with that very citi-

zen, whose lands he thus acquires. The defendant in

the case at bar has an equal right with the plaintiffs

to mine in the land between high and low tide. If it

be established that one miner in Alaska, by asserting

a desire to mine between high and low tide, may con-

demn rights and easements in the upland,: the com-

mon right given by Section 26 of the Act of June 6,

1900, would thus be converted into an exclusive right.

The right to mine in the land and shoal waters of

Bering Sea between high and low tide can only be

exercised in the manner prescribed by the Act of Con-

gress above quoted, that is, "under such reasonable

rules and regulations" as the miners themselves have

made or may make. Can it be said that under this

law any one individual or corporation may take pos-

session of large areas of such land and shoal water

and by eminent domain proceedings condemn patented

upland in order to install thereon heavy machinery to

mine below ordinary high tide? It might as well be

contended that patented upland could be condemned

by private parties in order to enable them to exercise

the common right of fishery in the waters of the

United States.
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VI.

There is error in the interlocutory judgment in this,

that whereas in the complaint plaintiffs only ask for a

condemnation of a temporary easement for a period

not to exceed eight years, said interlocutory judgment

wrongfully condemns and appropriates easement and

rights in defendant's property for an indefinite

period.

This point is raised by assignment and specifica-

tion of error No. 19 (Tr. 84).

In paragraph 10 (a) of the amended complaint the

plaintiffs specifically state that the rights they are

seeking to condemn will ''not extend over a period of

eight years" (Tr. 28). We think it is plain that the

interlocutory judgment (Tr. 74-77) is erroneous in

not being so limited.

VII.

The findings and interlocutory judgment are er-

roneous in not fully setting forth and describing the

right to he reserved to defendant to mine upon the

premises ordered condemned.

This point is raised by assignments and specifica-

tions of error Nos. 21 and 22 (Tr. 84, 85).

These assignments of error read as follows:
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21.

"There is error in said findings and interlocutory

judgment in this, that the terms and restrictions of

the defendant's reserved right to mine and use the

area ordered condemned should have been fully set

forth therein for the information and guidance of the

commissioners and jury, and not reserved to any final

order of condemnation."

22.

"There is error in said interlocutory judgment in

this, that thereby an interest in defendant's lands

less than a fee is ordered condemned, and such lesser

interest and its extent is not described with such cer-

tainty as to enable commissioners or a jury to intelli-

gently assess the compensation to be paid defendant

therefor."

The findings provide (Tr. 72)

:

"15. That the user of the property sought to be ap-

propriated by plaintiffs for the purposes aforesaid,

under final order of condemnation to be entered here-

in, will be so restricted as to in nowise hinder or delay

or impede defendant from mining any part or por-

tion of its said mining claims, including the area

sought to be appropriated, in case said defendant,

during the time of user by plaintiffs of said area,

should at any time desire in good faith, to mine any

part or portion of its said mining claims."
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There is nothing whatever said in the interlocutory

judgment with reference to this right reserved or to

be reserved to defendant.

This right to mine the premises condemned is of

the utmost importance to the defendant, and the com-

missioners, and later the jury, if one be demanded,

should be definitely informed of the precise nature

and extent of this reserved right, so as to be able to

properly assess the damages.

This question was before the Supreme Court of

Ohio in the case of Pontiac Imp. Co. v. Cleveland Metro-

politan Park Dist., 135 N. E. 635, 23 A. L. R.

866. In that case the Park authorities sought to con-

demn an interest in certain property less than a fee and

to limit the owner in the future use of his property by

various regulations to be made or changed in the fu-

ture. The Court said

:

"In this case the rights and privileges which are

sought to be secured are not certain, and their exer-

cise by the board would be entirely indefinite. The
right to regulate and control, the right to prevent cer-

tain things, such as the erection of fences, walls, struc-

tures, etc., when conferred upon the park board, is

not of such a character as to inform the owner of the

property as to what has been taken away from him or

what uses it would be safe for him to make of his

property in the future.

"It does not appear that any provision has been

made concerning the method of exercising these rights
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to control, regulate, and prevent the various matters

staited in the petition, nor does it appear how they are

to be enforced, or how often they may be altered, or

what notice must be given to the owner of the prop-

erty who remains in its possession, or whether he shall

have a right to be heard touching the various matters.

The uncertainty, confusion, and contention that would

necessarily arise are very apparent.

"We think it is clear that the statute involved in

this case does not contemplate any such uncertain

dealing with the property of citizens.

"As pointed out, the statute provides that either the

fee or any lesser interest may be acquired, and when
an interest less than the fee is sought to be acquired

the owner whose property is to be taken against his

will should be apprised of the exact extent of the

lesser interest, so that he may know definitely the

extent of the interest in the property which is not

taken from him. And the lesser interest taken must

be described with such certainty as to enable a jury

to intelligently assess the compensation to be paid

for the interest taken in accordance with the Con-

stitution."

In the present case who is to decide whether the de-

fendant desires in good faith to mine any portion of

the condemned area? Upon what notice may he exer-

cise this right? And at whose expense are moves and

changes to be made so as to permit such mining? All

these things should have been stated definitely and

with great certainty in the interlocutory judgment,

otherwise the commissioners or jury have no basis
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upon which to assess the damages. The damages for

imposing an easement upon the property of another

must of course depend upon the extent of the rights

constituting the easement and the rights remaining

in the owner must in such case be defined with such

certainty as to enable the authority assessing the dam-

ages to intelligently make an estimate.

VIII.

The interlocutory judgment condemyis defendant's

property for a private use in violation of the Fifth

Amendment to the Constitution of the United States.

This point is raised by assignment and specification

of error No. 23 (Tr. 85), which reads as follows:

'There is error in said interlocutory judgment in

this that thereby defendant's lands and easements

thereon and rights therein are condemned and appro-

priated for uses not public, but to the private use of

plaintiffs, and defendant has thereby been deprived

of his property without due process of law and in vio-

lation of the Fifth Amendment to the Constitution of

the United States, all as set forth and claimed in de-

fendant's answer to the plaintiffs' last amended com-

plaint."

Several cases have been carried to the Supreme

Court of the United States from the Supreme Courts

of the various states, wherein it was set up and

claimed that private property had been condemned for
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private uses in violation of the 14th Amendment to

the Constitution. In most, if not all, of these cases,

the Supreme Court felt bound to follow the state

court. Among cases of this character may be cited

Clark V. Nash, 198 U. S. 361, 25 Sup. Ct. Rep. 676;

Strickley v. Highland Boy Gold Mining Co., 200 U. S.

527, 26 Sup. Ct. Rep. 301; Hairston v. Danville dt

Western Railway Co., 208 U. S. 598, 28 Sup. Ct. Rep.

331.

In the last case cited Mr. Justice Moody said:

"The condemnation of land in this case has been

held by the courts of Virginia to be authorized by the

Constitution and laws of that state and we have no

right to review that aspect of the decision."

However, he further said : "We assume that if the

condemnation was for private uses it is forbidden by

the 14th Amendment," citing Missouri P. R. Co. v,

Nebraska, 164 U. S. 403, 41 L. ed. 489, 17 Sup. Ct.

Rep. 130; Falbrook Irrig. District v. Bradley, 164

U. S. 112, 161, 41 L. ed. 369, 389, 17 Sup. Ct. Rep. 56;

Madisonville Traction Co. v. St. Bernard Min. Co..

196 U. S. 239, 251, 252, 260, 49 L. Ed. 462, 467, 468,

471, 25 Sup. Ct. Rep. 251 ; Clark v. Nash, 198 U. S.

361, 369, 49 L. ed. 1085, 1088, 25 Sup. Ct. Rep. 676;

Strickley v. Highland Boy Gold Min. Co., 200 U. S.

527, 50 L. ed. 581, 26 Sup Ct. Rep. 301.
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In the case at bar we rely on the 5th Amendment

instead of the 14th. And in construing and applying

it the Court is not bound to consider as binding any

decisions of state courts construing their various

statutes.

The declaration in the 5th Amendment: ''Nor shall

private property be taken for public use without just

compensation," has been held to mean that private

property can not be taken for private use even if com-

pensation be made.

Cole V. La Grange, 113 U. S. 1, 7;

Territory v. Daniels (Utah), 22 Pac. 159, 163.

In determining whether in the case at bar the tak-

ing is for a public or a private use, we think the lan-

guage of Mr. Justice Moody in Hairston v. Danville

& Western Railway Co., 208 U. S. 598, 28 Sup. Ct.

Rep. 331, may be taken as a safe guide so far as the

general doctrine is concerned. This language is as

follows

:

"We proceed to consider whether the uses of the

spur track for which the land was taken were private,

and therefore such uses for which a taking by the

right of eminent domain is forbidden by the 14th

Amendment. The courts of the states, whenever the

question has been presented to them for decision,

have, without exception, held that it is beyond the leg-

islative power to take, against his will, the property
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of one and give it to another for what the court deems

private uses, even though full compensation for the

taking be required. But, as has been shown by a dis-

criminating writer (1 Lewis, Em. Dom. 2d ed.,

§ 157), the decisions have been rested on different

grounds. Some cases proceed upon the express and

some on the implied prohibitions of State Constitu-

tions, and some on the vaguer reasons derived from

what seems to the judges to be the spirit of the Con-

stitution or the fundamental principles of free gov-

ernment. The rule of state decision is clearly estab-

lished, and we have no occasion here to consider the

varying reasons which have influenced its adoption.

But when we come to inquire what are public uses

for which the right of compulsory taking may be em-

ployed, and what are private uses for which the right

is forbidden, we find no agreement, either in reason-

ing or conclusion. The one and only principle in

which all courts seem to agree is that the nature of

the uses, whether public or private, is ultimately a

judicial question. The determination of this question

by the courts has been influenced in the different

states by considerations touching the resources, the

capacity of the soil, the relative importance of indus-

tries to the general public welfare, and the long-

established methods and habits of the people. In all

these respects conditions vary so much in the states

and territories of the Union that different results

might well be expected. Some cases illustrative of the

tendency of local conditions to affect the judgment

of courts are Hays v. Risher, 32 Pa. 169; Boston &
R. Mill Corp. V. Neuoman, 12 Pick. 467, 23 Am. Dec.

622 {Conf. Lowell v. Boston, 111 Mass. 454, 15 Am.
Rep. 39) ; Turner v. Nye, 154 Mass. 579, 14 L. R. A.
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487, 28 N. E. 1048; Ex parte Bacot, 36 S. C. 125, 16

L. R. A. 586, 16 S. E. 204; Dayton Gold & S. Min. Co.

V. Seawell, 11 Nev. 394; Ha7id Gold Min. Co. v. Par-

keVy 59 Ga. 419; Head v. Amoskeag Mfg. Co., 113

U. S. 9, 28 L. ed. 889, 5 Sup. Ct. Rep. 441; Clark v.

Nash, 198 U. S. 361, 49 L. ed. 1085, 25 Sup. Ct. Rep.

676 ; Stnckley v. Highlarid Boy Gold Min. Co. supra;

Otis Co. V. Ludlow Mfg. Co., 201 U. S. 140, 50 L. ed.

696, 26 Sup. Ct. Rep. 353. The propriety of keeping

in view by this court, while enforcing the 14th

Amendment, the diversity of local conditions, and of

regarding with great respect the judgments of the

state courts upon what should be deemed public uses

in that state, is expressed, justified, and acted upon in

Falbrook Irrig. District v. Bradley; Clark v. Nash;
and Strickley v. Highland Boy Gold Min. Co.,—uhi

supra. What was said in these cases need not be re-

peated here. No case is recalled where this court has

condemned, as a violation of the 14th Amendment, a

taking upheld by the state court as a taking for pub-

lic uses in conformity with its laws. In Missouri P.

R. Co. V. Nebraska, uhi supra, it was pointed out (p.

416) that the taking in that case was not held by the

state court to be for public uses. We must not be un-

derstood as saying that cases may not arise where

this court would decline to follow the state courts in

their determination of the uses for which land could

be taken by the right of eminent domain. The cases

cited, however, show how greatly we have deferred to

the opinions of the state courts on this subject, which

so closely concerns the welfare of their people. We
have found nothing in the Federal Constitution which

prevents the condemnation by one person for his in-

dividual use of a right-of-way over the land of an-
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other for the construction of an irrigation ditch ; of a

right-of-way over the land of another for an aerial

bucket line ; or of the right to flow the land of another

by the erection of a dam. It remains for the future to

disclose what cases, if any, of taking for uses which

the state constitution, law and court, approve will be

held to be forbidden by the 14th Amendment to the

Constitution of the United States."

We have made this lengthy quotation from Hair-

ston V. Danville & Western Railway Co., supra, be-

cause it states the rules for determining whether a

use be public or private as favorably to plaintiff as

they can possibly contend. And if the court below had

in the case at bar granted plaintiffs merely a right-

of-way over defendant's land, the authorities cited,

such as Clark v. Nash, and Strickley v. Highland Boy

Min. Co., supra, might be quite persuasive. But the

court below went much further and, as we have al-

ready pointed out, granted plaintiffs additional rights

not provided for in the statute, such as the right to

install, maintain and operate on defendant's land a

power plant, a hoisting engine, and other property

(Tr. 75). In fact, the court has granted to plaintiffs

the right to use the whole of the surface of the con-

demned area which plaintiffs alleged in their amended

complaint was absolutely necessary for their pur-

pose (Tr. 28). The only right as to the condemned

area remaining in defendant is to mine thereon at
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some future time if it desires to do so in good faith

(Tr. 72). How is defendant to work placer ground

if the whole surface is occupied by another? And if

its good faith be disputed, as it probably would be,

who is to decide the question? We think it quite evi-

dent that it would require another action in court to

decide this question of good faith. Under a statute

which authorizes a condemnation for a right-of-way

only the court below has really taken from defendant

and transferred to plaintiffs 90-100 of an acre of pat-

ented placer mining ground, which is at least as valu-

able relatively as plaintiffs' claim (Tr. 56). It was

never intended that any such a result could legally be

accomplished.

Marsh Mining Company v. Inland Empire

Min. and Mill Co., (Idaho) 165 Pac. 1128.

Judge Cooley in his work on Constitutional Limi-

tations says:

"It is conceded on all hands that the legislature has

no power, in any case, to take the property of one

individual and pass it over to another without refer-

ence to some use to which it is to be applied for public

benefit."

Cooley's Const. Limit., 6th Ed. 651.

The cases of Clark v. Nash and Strickley v. High-

land Boy M. Co, supra are recognized as extreme

cases, and the defendant here asks this Court not to
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further extend the doctrine so as to allow its prop-

erty to be taken away from it and given to the ad-

joining land owner.

For the reasons stated, the defendant asks that the

findings and interlocutory judgment of the court be-

low be reversed and the action ordered dismissed.

Respectfully submitted,

Attorneys for Plaintiff in Error.
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THOMAS R. LYONS, J
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